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Abstract 
In a relatively short period of time several laws were adopted that have had a significant impact on the legal regime of interest. 
We consider, in chronological order of their entry into force, the Government Ordinance nr.13/2011 on the legal interest and 
penalties for remunerative monetary obligations and regulating certain financial-fiscal measures in banking, The new Civil Code, 
Law nr.72/2013 on measures to combat late payment of the obligations resulting from contracts between professionals and 
between them and the contracting authorities and the new Code of Civil Procedure. In this legal frame we propose to identify 
what are the main types of interest and to realize a taxonomy for them. 
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1. Preliminaries 
In the civil law, the last three years can be characterised as fully effervescent. Suffice it to recall the entry into 
force of the Civil Code on October 1, 2011, and the Civil Procedure Code on February 15, 2013. The regulations on 
the interest changed even more dynamically as two other acts with impact on the legal regime of the interest were 
adopted in the same period.   
2. Interest picture  
The difficulties in achieving a classification of interest are as well generated by the actual location of the 
provisions on interest: they are dispersed throughout the Civil Code; there are provisions on the interest that can be 
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found in the titles referring to real rights, but also in those referring to obligations matters or to the special contracts 
and successions matters. We must not forget the Government Ordinance no. 13/2011 on the legal remunerative and 
penalty interest for pecuniary obligations1 -which repealed the Government Ordinance no. 9/2000 on the level of 
interest in pecuniary obligations2- and Law no. 72/2013 on measures to combat late payment of the pecuniary 
obligations resulting from contracts concluded entered into between professionals and between them and the 
contracting authority3 -replacing the Government Emergency Ordinance no. 119/2007, on measures to combat the 
late execution of the payment obligations resulting from commercial contracts4 and which transposes the 2011/7/UE 
Directive on combating the late execution of the payment obligations resulting from commercial transactions5. 
To obtain a useful taxonomy of the interest, it seems helpful to systematize interest, taking into account both the 
cause of the due obligation and its function, considering as less important the source of interest or the interest rate 
(Dumitru, 2010a). 
According to these criteria, the definitive picture of the interest would include: remunerative interest - when its 
purpose is to remunerate the lender; moratory interest - it is intended to repair damage caused by the delay in the 
execution of pecuniary obligations; penalty interest (comminatory) - increased moratory interest that aims to 
accelerate the execution of the monetary obligations, further punishing the recalcitrant debtor; restitution interest – it 
is designed to prevent unjust enrichment independently of any notion of guilt or non-execution; compensatory 
interest (legal) (David, 2005), (Viney, Jourdain, 2001) - interest granted by courts in addition to the reparation itself, 
for the time period between the occurrence of the generating fact and the date of delivery of the final court decision, 
and whose role is to compensate for the "delay" caused by the legal proceedings. 
Of all those, we only address in this study the restitution interest and compensatory interest. 
3. Restitution interest 
The interest generated by the obligation for restitution of capital is called restitution interest. 
The Civil Code seeks to establish a single legal regime for reimbursement of benefits within Title VIII -
"Restitution of performance obligations"- by the provisions of art. 1645 - art. 1649 of the Civil Code. Rules apply, 
as required by art. 1635 of the Civil Code, "whenever someone is bound, under the law, to return the goods received 
without right or in error or on the basis of a legal act subsequently abolished retroactively or whose obligations 
have become unenforceable because of an event of force majeure, a fortuitous event or another event similar to 
these. What has been provided under a future case, which has not occurred, it is also subject to restitution, unless 
the one who provided it did it knowing that the achievement of the cause is impossible or, where appropriate, 
wilfully prevented its achievement." Although this provision does not explicitly apply to dissolved court decisions, 
we appreciate that the legal text could be applied to this situation too. 
It seems that the current legislator saw fit to include restitution interest in the civil fruit category, along with the 
 
 
1 Governmental Ordinance No. 13/2011 on the legal remunerative and penalty interest for monetary obligations as well as for the regulation 
of certain financial-fiscal measures in the banking sector, published in the Official Gazette of Romania, Part I, no. 607 of 29.08.2011, as amended 
by the Law no. 72/2013 published in the Official Gazette of Romania, Part I, No. 182 of 02.04.2013. In this paper we will consider the latter 
under the title of "Government Ordinance no. 13/2011". 
2 Government Ordinance no. 9/2000 on the legal interest for pecuniary obligations, published in the Official Gazette of Romania, Part I, no. 
26 of 25.01.2000 as amended and approved by Law no. 356/2002 approving the Government Ordinance no. 9/2000 on the legal interest for 
pecuniary obligations, published in the Official Gazette of Romania, Part I, no. 425 of 18.06.2002. 
3 Law no. 72/2013 on measures to combat late payment execution of the pecuniary obligations resulting from contracts entered between 
professionals and between them and the contracting authority published in the Official Gazette of Romania, Part I, no. 182 of 02.04.2013, law 
indicated in this paper as the Law nr.72/2013. 
4 Government Emergency Ordinance no. 119/2007 on measures to combat late payment obligations resulting from commercial contracts, 
published in the Official Gazette of Romania, Part I, no. 738 of 31.10.2007, repealed by Law no. 76/2012 on 02.15.2013. In this paper, this act is 
described under the name "Emergency Ordinance no. 119/2007". The Emergency Ordinance no. 119/2007 transposed the Directive 2000/35/EC 
of the European Parliament and of the Council on combating late payment in commercial transactions. 
5 Directive 2011/7/EU of the European Parliament and of the Council of  February 16, 2011 on combating late payment in commercial 
transactions published in the EU Official Journal, L series, no. 48 of  February 23, 2011, hereinafter "Directive". 
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remunerative interest. In addition to the provisions of Title VIII -"Restitution of performance obligations"- the 
provisions of the Civil Code related to the definition and classification of a good fruit, also suggests that interest 
debt generated by restitutions would have the nature of civil fruits. 
The legal regime shaped for the fruit included in the restitution interest resembles that for the fruit to which the 
owner is entitled in the matter of real rights. The determining of the extent of the restitution obligation is made by a 
sole and subjective criterion, related to the attitude of the debtor towards the restitution obligation, as shown in the 
art. 1645 of the Civil Code. Thus, the restitution debt will be lower when the debtor acted in good faith; a good faith 
assessed in relation to the time the debtor acquired what was later to become the main restitution obligation. The 
debtor will keep the fruit produced by the main performance obligation as long as the debtor is in good faith; the 
debtor will only be required to return the fruit of the products when the good faith ceases, whether they collected the 
fruit or should have collected them. That who acted in bad faith or to whom the dissolution cause is imputable, will 
have to return all the fruit acquired or that could have been acquired, without any distinction, regardless of the time 
at which the bad faith was established. 
For the period between the moment the debtor received a sum of money, unrightfully or by mistake or under a 
legal act subsequently abolished, with retroactive effect, and the moment when the restitution obligation became 
exigible, the debtor of a restitution obligation will owe an interest intended to neutralize the inadequate use of the 
capital by the debtor of the restitution. 
This type of interest is not related to the delay in the performance of an obligation, but for the expression used for 
its designation. The debtor is not at fault and the sum produced by the restitution debt is not similar in nature to 
damages. The debtor does not find himself in the default of being late in paying since in order to talk about payment 
delay it is necessary that the conditions of payment be met; in other words, the main debt should be certain, liquid 
and exigible. Consequently, the interest in question cannot be regarded as moratory (David, 2005), (Tourneau, 2008) 
The restitution obligation is intended to eliminate the effects of wrongful use of capital and to guarantee the 
creditor the reinstatement of the previous situation. The debtor will pay the creditor the interest for the amount due 
for the period in which the former unrightfully enjoyed the latter’s capital (Dumitru, 2010b). 
The restitution interest is a sum of money to be paid to the creditor for the reinstatement, on the grounds of unjust 
enrichment or unlawful payment. It is true that the value of this amount is computed with the same technique used to 
calculate the interest, which is also used in case of moratory damages, but this is not enough to be considered 
moratory. The respective amounts are restitution interests, rooted in a restitution obligation, and not moratory 
interests, rooted in the culpable lack of execution of monetary obligations. 
If the debtor does not perform the restitution obligation at the due date, he will also owe moratory interests for the 
non execution of the restitution obligation. This includes the main performance obligation and the restitution interest 
it produced, depending on the good or bad faith of the debtor. 
The restitution interest does not depend on the enforcement notice, or on any contractual stipulation, but goes 
rightfully by virtue of law on the grounds of a special disposition. It is qualified as legal interest or rightful interest 
as its application and rate are fixed by law.  
The Civil Code does not provide information regarding the actual value and calculation of the restitution debt 
fruit, making no reference to the provisions of art. 1535 of the Civil Code, the legal rate or other any other criteria. 
The value of the restitution interest is that of the legal interest or, more accurately, it is calculated using the legal 
rate of interest, as well as the moratory interest. However, this calculation is  not according to or provided by the art. 
1535 of the Civil Code, but as stipulated by art. 2 of the Government Ordinance no. 13/2011, whose provisions 
apply to determine the amount of all types of interest: "where, according to the legal or contractual provisions, the 
obligation shall bear interest whose rate is not mentioned, the legal interest will be paid." 
In the case the asset that was the subject of the executed performance obligation and which is to be returned is not 
a sum of money, it is the judicial evaluation that will assess the fruit to be returned. 
4. Compensatory interest 
The name of "compensatory interest" or "legal interest" is given to the interest due to the creditor for the period 
time elapsed from the moment the (prejudicial) fact occurred and the date of delivery of the court decision through 
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which the existence and amount of the debt is established. Its name reflects its purpose, that is, to compensate the 
prejudice occurred between the date of the generating fact and that of the debt establishment by the court. 
It refers to the interest produced by legal debts, that is, those whose existence and amount shall be determined by 
the court, regardless of their contractual or extra contractual source (David, 2005) 
According to art. 1381, paragraph 2 of the Civil Code, the injured party is entitled to the compensation starting 
the day the damage was caused, despite the fact that the court has not yet ruled. All the judge is entitled to do is to 
acknowledge a pre-existing right. 
Although the classification of the interest remains ambiguous (Dumitru, 2010c), it answers a genuine need, as 
there is a time interval between the damage is produced and the time of its liquidation. This difference justifies the 
differentiation of the damage caused by the delay in compensation: one part comes from the delay in the damage 
evaluation; the other is caused by the delay in the payment of liquidated indemnification. Unlike the moratory 
interest, the compensatory interest does not cover the damage caused by the delay in the payment of a certain sum, 
but the damage occurred between the appearance of the damage and its final assessment. Therefore, it would result 
from the delay in the liquidation of the indemnification. Even if there is a delay (a time needed to assess the debt), it 
should not be attributed to the debtor's liability and should not be treated as delayed payment of capital as long as it 
does not represent an outstanding, liquid and exigible debt. The cause of the delay varies: we must distinguish the 
delay attributable to the debtor of the amount of money, repaired by the moratory interest from the day of court 
decision, from the delay related to the legal liquidation itself, eventually repaired by the compensatory interest that 
applies before the decision is delivered. 
Much of the doctrine and jurisprudence considered the absence of the debt liquidity before its assessment by the 
judge the essential aspect to justify the starting point of the interest from the day the decision is delivered. 
In order to be sure that the solution of considering the starting point of a legal debt interest as being the date of 
the judicial demand has nothing unusual, it is sufficient to note that it has been adopted in some legal systems such 
as the Belgian law granting the court to enforce legal interest, but still based on the idea of liability (Baudouin, 
Deslauriers, 2003), representing damages, or the legislator of Quebec, which qualifies them as moratory interests6. 
The latter seems to us the most appropriate solution: for the period prior to the liquidation of the reparatory debt, 
i.e. so long it is a debt amount, the creditor must be compensated since they suffered a delay in the compensation, 
the quantitative method not being sufficient either to maintain the value of the debt, nor to indemnify the delay. 
Thus, an indemnification is added to the debt value, interest or not, which corresponds to the delay, specifically, to 
the deprivation of the creditor of a multitude of opportunities to use and exploit the amount representing the main 
indemnification if the creditor had had it from the very moment the prejudice was produced. It is the same type of 
damage as the one covered by the interest regulated by art. 1535 of the Civil Code: the price of time, the delay itself. 
It is a prejudice whose value is assumed in an abstract and forfetary way by the legislator as being equal to the legal 
rate of the interest, however, not according to the art.1535 of the Civil Code, which is not incident, but to the art. 2 
and art. 3 of the Government Ordinance no. 13/2011. It is less important the qualification of this indemnification: 
moratory -objective- or compensatory. Still, we consider that it is not based on art. 1535 of the Civil Code since the 
principal debt it generates is not chargeable. 
 
 
6 Art. 1618 of the Quebec Civil Code reads: ”Damages other than those resulting from delay in performance of an obligation to pay a sum of 
money shall bear interest at the rate agreed between the parties or, failing that, at the amount of the legal rate, starting with the demand date or 
with a posterior date which the court estimates taking into account the nature of the prejudice and the circumstances.” 
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Conclusions 
For the Romanian legislation, the lack of the interest classifications is symptomatic. The current Civil Code 
contains no such classification and does not make a systematization of the interest according to both sources and all 
functions or nature. 
Contemporary jurisprudence and doctrine is reluctant and show indifference on the interest matter and on 
determining their legal regime. In most court decisions and specialty law publications, the specificity of the interest 
is cleared, and monopoly is given to the art. 1535 of the Civil Code (Art. 1088 old Civil Code). It is always forgotten 
that art. 1535 of the Civil Code only sets the interest regime for delay in the execution of conventional monetary 
obligations and, therefore, it applies to all debts, without distinction, whether they are or not, reparatory or 
restitution obligations, pecuniary or value debts. 
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